MUTUAL NON-DISCLOSURE AGREEMENT

This Agreement is made and entered into on                      2020 
between

Universiti Teknologi Malaysia, a public university established under the Universities and University Colleges Act 1971 and for the purpose of this Agreement shall be represented by _______________
  and having its address at __________ Universiti Teknologi Malaysia, 81310 UTM Johor Bahru 
(hereinafter referred to as “UTM
”)
and

____________________________
  a __________________
 company / public/private university established under the laws of Malaysia 
and having its registered address at ________________
 (hereinafter referred to as “xxxxxxxx
”)
(UTM and XXXXX as the context may require, shall hereinafter collectively be referred to as the “Parties” and individually as the “Party”.)
WHEREAS:

A. The Parties will, from time to time, be provided with or will otherwise gain access to information that the Disclosing Party regards as proprietary and/or highly confidential. Such information will be provided for the purpose of _______________________ 
("Purpose").  
B. Each Parties herein agree to enter into this Mutual Non-Disclosure Agreement (hereinafter referred to as the “Agreement”) in contemplation of one or more meetings and various communications and discussions which have, and will, involve the disclosure by the Parties of Confidential Information, as hereinafter defined in Clause 1.1.
C. In reliance of this Agreement, each of the Parties (acting as a “Disclosing Party”) may disclose to the other Party (acting as a “Receiving Party”) Confidential Information of the Disclosing Party, subject to the terms and conditions herein contained.

THE PARTIES AGREE AS FOLLOW:

1. NON-DISCLOSURE OF CONFIDENTIAL INFORMATION 


Each Party agrees that in consideration of the receipt of certain information, the Receiving Party hereby undertakes to the Disclosing Party that:-
1.1
Except as hereinafter permitted or required by this Agreement, all information of whatsoever nature (whether oral (which shall be documented in writing within seven (7) days of disclosure), written or in any other form) relating to the Disclosing Party and/or relating to the Project including without limitation:- 

(a)  
the existence and the contents of this Agreement;
(b)
the existence and terms of the Purpose and the fact that the evaluation, discussions or negotiations are taking place, or have taken place in respect of the Purpose between the Parties;
(c)
all information disclosed and/or made available as part of the preparation of and/or process of setting up and/or during the implementation of the Purpose or otherwise;
(d)
all information which is disclosed and/or made available by the Disclosing Party and/or any of its Representatives (as defined below) including during the course of the evaluation, meetings or discussions relating to the Purpose;  
(e)
all information of whatsoever nature relating to the Purpose and/or the Disclosing Party (be it internal or external) including but not limited to its business, business plans, product plans or proposals, affairs, operations, management, accounts, assets and liabilities, finance, finance model, trade secrets, personal data, standard operating procedures, intellectual property, technology, data, information that reveals the processes, concepts or methodologies, information in relation to its suppliers, customers, officers, employees, contractors, agents and/or distributors, pricing information and any information discovered during an audit; 
(f)
all information of whatsoever nature obtained by observation during each Party’s site visits, if any; and
(g)
all analyses, compilations, reports, assessments, evaluations, forecasts, studies and other documents prepared by the Disclosing Party and/or any of its Representatives, which contain or otherwise reflect or are generated from any of the foregoing, all of which information is referred to in this Agreement, collectively and individually, as “Confidential Information” shall be held in complete confidence by the Receiving Party, shall remain the Disclosing Party’s property and subject to Clause 1.2, shall not, without the Disclosing Party’s prior written consent (which may be withheld, or given on such conditions, as it thinks fit), be disclosed to any persons, nor used for any purpose whatsoever, other than to the Receiving Party’s Representatives for the sole purpose of the evaluation, subsequent negotiation of the terms and/or carrying out of the Purpose. 


However, the Receiving Party and/or its Representatives’ obligations are subject to Clauses 1.3 to 1.5 (inclusive), and do not apply to Confidential Information: -
(i)
which is, at the time of disclosure, in the public domain or generally available to third parties (unless available as a result of a breach of this Agreement or a confidentiality undertaking given by a third party); 
(ii)
which is lawfully in the Receiving Party and/or its Representatives’ possession Without a breach of any undertaking or duty as to confidentiality, and was not acquired directly or indirectly from the Disclosing Party and/or any of its Representatives (but excluding information as to the existence of the Project and the fact that discussions are taking place or have taken place between the Parties);
(iii)
which is acquired or developed by the Receiving Party and/or its Representatives independently of any disclosure by the Disclosing Party and/or any of its Representatives; or
(iv)
which is permitted and consented for disclosure by the Disclosing Party in writing.

1.2
The Receiving Party shall not disclose the Confidential Information to any person, other than to its Representatives whom the Receiving Party has made aware of the confidential nature of the information and the terms of this Agreement and whose adherence to the terms of this Agreement the Receiving Party hereby procures as if he, she, or it were a party hereto. The Receiving Party shall, supply the Disclosing Party, upon request, with a list of the Receiving Party’s Representatives from time to time. For the purpose of this Agreement, the word “Representatives” shall mean either Party’s related corporations (as defined under the Companies Act 2016), associated companies, affiliates, their respective directors, officers, employees and professional advisers from time to time who are directly concerned with the said Party’s appraisal of and/or representing the said Party in relation to the Project. 

1.3
No announcement or disclosure of the Receiving Party’s interest or its Representatives’ interest in the Project shall be made or solicited by the Receiving Party without the Disclosing Party’s prior written consent (which may be withheld, or given on such conditions, as it thinks fit) unless such announcement or disclosure is required by law or by any supervisory or regulatory body or relevant stock exchange to whose rules or requirements it is necessary for the Receiving Party or its Representatives to comply provided always that the Receiving Party shall, and shall procure its Representatives shall, at all times comply with Clauses 1.4 and 1.5.

1.4
If any legal proceedings are commenced or action taken which could result in the Receiving Party and/or any of its Representatives becoming compelled to disclose Confidential Information, to the extent permitted by  law, the Receiving Party will, and will procure that such of its Representatives will, immediately notify the Disclosing Party of such proceedings or action  in writing  before any Confidential Information is disclosed, and will take all reasonable steps to resist or avoid the requirement for any such disclosure, including all steps that the Disclosing Party may reasonably request (at the Receiving Party’s cost and expense including, but not limited to, attorneys’ fee), and keep the Disclosing Party fully and promptly informed of all matters and developments relating thereto.

1.5
If the Receiving Party and/or any of its Representatives become obliged to disclose Confidential Information to any third party pursuant and subject to Clauses 1.3 or 1.4, the Receiving Party shall, and shall procure that such of its Representatives shall, to the extent permitted by law, disclose only to such third party and seek to disclose only the minimum amount of information consistent with it satisfying its obligations and will exercise reasonable endeavors to ensure that confidential treatment be accorded to the information disclosed.  Furthermore, the Receiving Party shall, and shall procure such of its Representatives shall, give the Disclosing Party prior written notice of the information it proposes to disclose, containing a copy of the proposed disclosure and confirmation that the Receiving Party’s and/or such Representatives’ legal advisers’ opinion is that such disclosure is required and cannot reasonably be avoided, and the Receiving Party and/or such Representatives shall give the Disclosing Party a reasonable opportunity to discuss the relevant notice prior to any disclosure on how to resist or avoid the requirement of any such disclosure with the Disclosing Party’s assistance.

1.6
The Receiving Party shall keep, and shall procure that its Representatives shall keep a written record of the written Confidential Information furnished to the Receiving Party and/or any of its Representatives respectively, and of the location of such Confidential Information and all and any copies thereof, a copy of which record shall be made available to the Disclosing Party immediately upon request.

1.7
The Receiving Party shall, and shall procure that its Representatives shall, immediately upon receipt of a written demand from the Disclosing Party or upon the termination of this Agreement in accordance with Clause 4: -
(a)
return to the Disclosing Party all Confidential Information (and all and any copies thereof or of any part thereof);
(b)
expunge all Confidential Information from any computer, computer disk, word processor or other similar electronic retrieval or storage device into which it was programmed or in which it is stored by or on behalf of the Receiving Party and/or any of its Representatives; and
(c)
destroy all notes, analyses or memoranda containing Confidential Information prepared by or on behalf of the Receiving Party and/or any of its Representatives,


PROVIDED THAT the Receiving Party’s obligations to return, expunge or destroy shall not apply to such Confidential Information, or notes, analyses, memoranda and the like containing such Confidential Information, that the Receiving Party and/or any of its Representatives are required to retain by law, or by normal corporate governance principles, or by professional duties, or is contained in board or committee papers of the Receiving Party, in so far as such Confidential Information cannot be reasonably isolated for deletion from such storage and provided that the confidentiality obligations under this Agreement shall continue to apply to such retained Confidential Information. Confidential Information which is held or kept in electronic form shall be deemed to have been destroyed when deleted from the local hard drive.

1.8
The Receiving Party shall procure that each of its Representatives is made aware of and adheres to the terms of this Agreement as if he, she or it were party thereto. The Receiving Party shall be responsible for any breach of the confidentiality undertaking under this Agreement or any of the terms hereof Agreement by any of its Representatives.

1.9
The Receiving Party shall, upon written demand or request from the Disclosing Party, promptly certify to the Disclosing Party in writing that it has complied with its obligations under this Agreement.
2. CONFIDENTIAL MEASURE

2.1
Unless and until the Disclosing Party, or its agent, indicates to the Receiving Party otherwise, the Receiving Party shall:
(a) Protect the secrecy of, and avoid the disclosure or use of, all Confidential Information with the highest degree of care;
(b) Keep separate all Confidential Information and all information generated by the Disclosing Party based thereon from all documents and other records;
(c) Keep all documents and all other material bearing or incorporating any of the Confidential Information at the usual place of business and within its own organization save and except to the extent reasonably necessary to fulfill the above stated purposes;
(d) Not use, reproduce, transform or store any of the Confidential Information in an externally accessible computer or electronic information retrieval system or transmit it in any form or by any means whatsoever outside of its usual place of business;
(e) Not reconstruct, disassemble, decompile, design around, analyze and/or reverse-engineer any Confidential Information such as hardware, software, samples devices, prototypes, engineering builds, samples, production units, computer software and programs, scientific or technical matters such as formulae, processes, compositions, or ingredients.
(f) Refrain itself from disclosing Confidential Information to persons within its organization regardless of the reason except as necessary to carry out the transactions contemplated by this Agreement or to exercise the rights granted therein;
(g) Advising all of its employees, officers, agents, subcontractors and affiliates who gain access to Confidential Information of its confidential and proprietary nature;
(h) Make copies of the Confidential Information only to the extent that same is strictly required for the purposes of its evaluation; and
(i) On request made at any time and/or upon completion of its evaluation shall deliver to the Disclosing Party all documents and other material in the possession custody or control of the Receiving Party that bear or incorporate any part of the Confidential Information.
3. INCLUSION

3.1
Information shall not be deemed to be generally available to the public by reason only that it is known to only a few of those people to whom it might be of commercial interest, and a combination of two or more portions of the Confidential Information shall not be deemed to be generally available to the public by reason only of each separate portion being so available.

4. DURATION

4.1
This Agreement shall continue to govern the delivery of the Confidential Information:


(a) 
until a period of five (5) years after the early termination of this Agreement by written notice from either Party to the other; or

(b) 
until the execution of a definitive agreement between the Parties with further confidential obligations to be mutually agreed and executed. If the Parties fail to enter a definitive agreement within five (5) years from the date of this Agreement (Agreement Period), Clause 4.1 (a) shall apply.
 / for a period of three (3) years only
`
The obligations of confidentiality shall survive indefinitely for matters governed under the Official Secret Act 1972. 

4.2

Without limiting the generality of any other clause in this Agreement, either Party may terminate this Agreement immediately by giving the other Party, thirty (30) days’ written notice if the other Party:

(a)
is in breach of the terms and conditions of this Agreement and such breach is not remedied within thirty (30) days of a written notification from the no defaulting Party requiring the same to be remedied;

(b)
becomes, threatens or resolves to become or is in danger of becoming subject to any form of insolvency proceedings whatsoever;


(c)
ceases or threatens to cease conducting its business in the normal manner or    appears to be at risk of doing so; or

(d)
in its opinion that the purpose is no longer of benefit or will not be achievable or any other reasons that the Parties agree to.
5. GENERAL

5.1
Parties understands and agrees that monetary damages will not be sufficient to avoid or compensate for the un-authorized use or disclosure of Confidential Information and that injunctive relief would be appropriate to prevent any actual or threatened use or disclosure of such Confidential Information.

5.2
A failure by either Party hereto to exercise or enforce any rights conferred upon it by this Agreement shall not be deemed to be a waiver of any such rights or operate so as to bar the exercise of enforcement thereof at any subsequent time or times.

5.3
Each of the Parties shall be responsible for its respective cost incurred in relation and in connection with the examination and giving effect to this Agreement including costs and expenses associated with negotiations, discussions, communications, travel and accommodation regarding the purpose of this Agreement, unless otherwise agreed to, in writing between the Parties. Each Party shall bear its own cost and expenses incurred and arising out of the preparation of this Agreement except for stamping fees which shall be borne by __________ 
in accordance with the Stamps Act 1949.
5.4
Although this Agreement does not restrict any Party from working with a person or entity which has independently developed information or materials similar to the Confidential Information in such circumstance, the Parties agree not to disclose the fact that any similarity exists between the Confidential Information and the independently developed information and materials, and the Parties understand that such similarity does not excuse either Party form the non – disclosure and other obligations in this Agreement.

5.5
Either Party shall be free to use for any purpose the residuals resulting from access to or work with the Confidential Information, provided that such Party shall maintain the confidentiality of such confidential information as provided in this Agreement. The term “residuals” shall mean information in non-tangible form, which may be inadvertently retained in memory by persons, who had access to such Confidential Information, including ideas, concepts or know – how contained therein. No Party shall have any obligation to limit or restrict the assignment of such persons or to pay royalties for any work resulting from the use of residuals. However, the foregoing shall not be deemed to grant to any Party a license under the other Party’s copyrights, patents or other intellectual property rights.

5.6
All Confidential Information supplied to by the Disclosing Party hereunder and all copies thereof, in whole or in part and on all media, shall be returned to the Disclosing Party by the Receiving Party promptly upon demand by the Disclosing Party.

5.7
Both Parties agree not to issue or release any article, advertising, publicity, or other public notices relating to this Agreement, the facts and circumstances pertaining hereto, or any Confidential Information or mentioning or implying the name of the other Party except as may be required by law or after providing the other Party, to the extent practical, with an opportunity to review and comment thereon.

5.8
Intellectual Property


5.8.1
The Confidential Information shall remain the exclusive property of the Disclosing Party. The Receiving Party agrees that the Confidential Information disclosed under this Agreement is being received subject to the Disclosing Party’s ownership rights in such Confidential Information and, further, subject to all relevant intellectual and proprietary rights of the Disclosing Party.


5.8.2
The use of the name, logo and/or official emblem of any of the Parties on any publication, document and/or paper is prohibited without the prior written approval of either Party.


6. MISCELLANEOUS
6.1
Notices

6.1.1
Any communication under this Agreement will be in writing in the English language and delivered by registered mail to the address or sent to the electronic mail address or facsimile number of Universiti Teknologi Malaysia and UTM Holdings, as the case may be, shown below or to such other address or electronic mail address or facsimile number as either Party may have notified the sender and shall, unless otherwise provided herein, be deemed to be duly given or made when delivered to the recipient at such address or electronic mail address or facsimile number which is duly acknowledged:

_________________
Block ___
UniversitI Teknologi Malaysia

81310 Johor Bahru
Johor

Tel : +______________
Fax : _____________
E-mail :_________@.utm.my

Or

________________________
Tel : 
Fax :
 
E-mail : 
 

6.2
Nothing in this Agreement shall be deemed to create a partnership, society or otherwise and none of the Parties hereto shall have any authority to be the agent of any of the Parties hereto in any manner whatsoever and the rights hereunder are specifically established for the sole purpose as herein defined and shall not in any way be treated as giving the Researcher an exclusive right as a licensee. 

6.2
Governing Law and Submission to Jurisdiction

The terms of this Agreement and the Parties’ obligations and undertakings hereunder shall be governed by and construed in accordance with the laws of Malaysia and the Parties agree to submit to the exclusive jurisdiction of the courts of Malaysia.
6.3
Amendment

Any addition or modification to this Agreement must be made in writing and signed by authorized representatives of both Parties.

6.4
Severability

If any of the provisions of this Agreement are found to be unenforceable, the remainder shall be enforced as fully as possible and the unenforceable provision(s) shall be deemed modified to the limited extent required to permit enforcement of the Agreement as a whole.
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IN WITNESS WHEREOF the Parties have executed this Agreement on the day and year first above written.

For and on behalf of:

UNIVERSITI TEKNOLOGI MALAYSIA
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)







)







)







)

………………………………...

Name: 

Designation: 

For and on behalf of:

Xxxxxxxxxxxxxxxxxx



)







)







)







)







)

………………………………...

Name: 

Designation: 
�name of PTJ


�specific block/address


�Can change to specific PTJ’s name and if changed, to be amended throughout whole document.


�Name of second party


�Type of second party


�Would be advisable to state specific Act


�Specific address 


�Its reference


�The purpose of the NDA


�This clause is amendable. Parties must decide nature of NDA.





Some NDA are for the purpose to establish whether to enter into a specific collaboration through a MOU or MOA hence the duration of NDA would depend on the execution of a definitive agreement. But advisable to set the duration of the execution of the entering into a definitive agreement. 





Example : if within 3 years of NDA no definitive agreement then the NDA is expired and the obligations of confidentiality would continue until 5 years.





Some NDA are purely for research/academic purpose hence a time duration is advisable. Example the NDA is for 3 years and continue for another 5 years upon expiry.





Some parties may also decide that the obligations of confidentiality may remain surviving forever such as those governed under the Akta Rahsia Rasmi.








�Stamping fees to be borne by


�Name and detail of PTJ


�Details of second party


�Name of person to sign the NDA is advisable to be the project owner or its head of department





